IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ALLEN E. ROBI NSON : ClVIL ACTION
. :
PATRI CK V. FETTERMAN, et al. : NO. 04- 3592
MEMORANDUM
Bartle, J. August , 2005

Before the court is the notion of plaintiff Allen E
Robi nson for counsel fees and costs in the anount of $76, 438. 60
pursuant to 42 U.S.C. 8§ 1988(b). He was the prevailing party at
the trial of this civil rights action.

Robi nson sued the defendants, Pennsylvania State
Troopers Patrick V. Fetterman, John Ri gnhey, and G egg Ri ek, under
to 42 U.S.C. § 1983 for violating his constitutional right under
the First Amendnent to free speech and his constitutional right
under the Fourth Anendnent to be secure agai nst unreasonabl e
seizures. Specifically, he alleged that on two occasions, while
vi deotaping the officers as they perforned truck inspections
al ong a highway, he was falsely arrested, subjected to excessive
force, and maliciously prosecuted. He also brought state | aw
cl ai rs agai nst the defendants for battery, malicious prosecution,
fal se arrest and excessive force. Al parties filed notions for
summary judgnent. W denied the plaintiff's notion for sunmary

judgnment. We granted the defendants' notion for sunmmary judgnent



on the state law clains and on the federal clains to the extent
that they were based upon his arrest on June 20, 2000.

On the eve of trial the parties, at the initiation of
plaintiff, waived their right to a jury trial and proceeded to
trial before the court. On July 19, 2005 we found that the
def endant s had vi ol ated Robinson's First Amendnent right to
freedom of speech and that they had falsely arrested himin
violation of the Fourth Amendnent. We found in favor of the
defendants on plaintiff's 8 1983 clains for excessive force and
mal i ci ous prosecution. W awarded Robi nson $35,000 in
conpensat ory damages and $6, 000 in punitive damages.

Title 42 U.S.C. 8§ 1988(b) provides that "[i]n any
action or proceeding to enforce a provision of section[] ... 1983

the court, in its discretion, nay allow the prevailing party,
a reasonable attorney's fee as part of the costs ...." In
cal cul ating a reasonable attorney fee we nust begin with the
| odestar which is obtained by nmultiplying a reasonable hourly
rate by the nunber of hours reasonably expended on the

l[itigation. Hensley v. Eckerhart, 461 U S. 424, 433 (1983).

In determ ning the appropriate hourly rate, we are to
consider both the attorney's usual billing rate and the

prevailing market rates in the relevant community. Pennsylvania

Envtl. Def. Found. v. Canon-McMIlan Sch. Dist., 152 F.3d 228,

232 (3d Gir. 1998) (citations omtted). The fee applicant nust
produce sufficient evidence of what constitutes a reasonabl e

hourly rate. Smith v. Phil adel phia Hous. Auth., 107 F.3d 223,
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225 (3d Gir. 1997). Once the fee applicant neets this burden he
nmust be awarded attorney's fees at the requested rate absent sone
opposition by the defendant supported by appropriate evidence.
1d.

Here, plaintiff's counsel has twenty-two and one-hal f
years of experience. The request is for an hourly rate of $325.
Plaintiff has supported this calculation with affidavits of two
civil rights attorneys in the Phil adel phia area. The defendants
contest the hourly rate because they do not believe that
plaintiff's attorney exhibited the skill of a |awer who has been
practicing for twenty-two and one-half years. They al so provide
a fee schedul e published by Community Legal Services, Inc., which
reflects that an attorney in the Phil adel phia area with twenty-
two and one-half years of experience would receive an hourly rate
of $270-$310 per hour.

Despite defendants' views regarding the quality of
plaintiff's counsel's representation, the fact remains that
plaintiff's counsel has over two decades of |egal experience.
Furthernore, sinply because plaintiff counsel's requested rate
exceeds that listed on the Community Legal Services, Inc. fee
schedul e by $15 does not nake the requested rate unreasonabl e.
| ndeed, as noted above, plaintiff's counsel has provided two
affidavits in support of the reasonabl eness of his requested rate
whil e the defendants have produced no affidavits to the contrary.

W determ ne that the appropriate hourly rate is $325.



We nust next decide the nunber of hours reasonably
expended by plaintiff's counsel in the litigation. Hensley, 461
U S at 433. 1In calculating the nunber of hours reasonably

expended, [t]he district court should review the time charged,
deci de whet her the hours set out were reasonably expended for
each of the particul ar purposes described and then exclude those

that are 'excessive, redundant, or otherw se unnecessary.

Public Interest Research G oup of N.J., Inc. v. Wndall, 51 F.3d

1179, 1185 (3d Cir. 1995) (quoting Hensley, 461 U S. at 433-34).
Specifically, we should deduct for "[e]xcessiveness of tinme spent

inlight of an applicant's expertise.” Bell v. United Princeton

Properties, Inc., 884 F.2d 713, 721 (3d Cr. 1989). "A fee

appl i cant cannot demand a high hourly rate--which is based on his
or her experience, reputation, and a presunmed famliarity with
the applicable | aw-and then run up an inordinate anmount of tine
researching that same law." [d. (citation omtted). The tota
nunber of hours for which counsel fees are sought anobunt to

207. 8.

Def endants object to the 15.7 hours spent by
plaintiff's counsel conferencing with plaintiff and drafting and
filing the conplaint. W agree that based upon counsel's
experience sone of the tine spent by himwas clearly excessive.
W will reduce the time by 5 hours.

Def endants next object to a 5.5 hour entry on
February 7, 2005 for the deposition of two officers and a

conference with plaintiff. Defendants maintain that the
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deposition of Lt. Presto, which took 45 m nutes, was unnecessary
because he was not present at any tinme when plaintiff encountered
t he defendants. W agree that there is no evidence in the record
that Lt. Presto was a witness to what occurred or could
reasonably have been expected to provide any relevant information
in the case. His deposition was therefore unnecessary. W wll
deduct 45 mnutes fromthe tinme expended.

Wth respect to the sane 5.5 hour entry, the defendants
al so request a reduction of two hours because they "doubt
[plaintiff] would spend 2 hours in a conference with the attorney
t hat woul d cost him $650.00." (Defs.' Opp'n at 8). This
objection is without nerit and will be deni ed.

Def endants further object to 6 hours of entries which
include the filing of notions for extensions of tinmne.
Specifically, plaintiff's counsel filed notions to extend his
time to: (1) file plaintiff's notion for summary judgnent; (2)
respond to defendants' notion for sumrary judgnent; and (3) file
areply brief. W find the notions for extension of tinme to be
reasonabl e and common requests. W are aware that nany
unexpected events occur in the course of litigation and that
counsel may find thensel ves unavoi dably behind schedule fromtine
totime. Wiile the expenditure of 6 hours of tine solely upon
t hese notions woul d be excessive, that is not what occurred here.
The amount of time devoted to these notions is not individually
docunented. Rather, they are included anong nunerous ot her

al l owabl e and tine-consum ng tasks such as the sunmarization of a
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deposition, research on a response to a notion to quash a
subpoena, and the drafting of a response to defendants' notion
for summary judgnment. Looking at the nature of the other itens
the 6 hours of tine is not unreasonable. W will therefore
overrul e the objection.

Def endants chal | enge those entries of counsel related
to plaintiff's notion for summary judgnment because of |ack of
success. W nust be careful to calculate the | odestar before
consi dering adjustnments to exclude sonme or all of the tine spent
on unsuccessful clainms related to the prevailing clains.

Wndall, 51 F.3d at 1190; Rode v. Dellarciprete, 892 F.2d 1177,

1183 (3d Cir. 1990). Thus, our inquiry at this tinme nust be
restricted to an assessnent of whether the tinme spent on these
nmoti ons, successful or not, was "reasonably expended” or if it
was "excessive, redundant, or otherw se unnecessary."” Hensl ey,
461 U. S. at 433-34; Wndall, 51 F.3d at 1185.

There clearly were genuine issues of material fact that
did not warrant the filing of a sunmary judgnment notion on behal f
of plaintiff. The tinme in connection with this notion was not
reasonabl y expended. Although by our cal cul ati ons approxi mately
56 hours were spent on this notion and rel ated tasks, the
def endants only request a reduction of 42 hours. W wll| sustain
this objection.

The def endants oppose any award of fees in connection
with plaintiff's notions for reconsideration and for oral

argunment on reconsideration. The tine spent on these notions was
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unreasonable. Modtions for reconsideration will only be granted

invery limted circunmstances. Harsco v. Zlotnicki, 779 F.2d

906, 909 (3d GCr. 1985). In his notion for reconsideration
plaintiff merely reargued points already set forth in his notion
for summary judgnment. Previously nade argunents will not be
considered on a notion for reconsideration. 1d. The amount of
time spent on each of these notions are |lunped with other entries
totaling 6.9 hours. Based upon our review of the nature of the
other entries, we will reduce the total by 3 hours for these

noti ons.

Lastly, defendants object to the tine expended on
plaintiff's nmotion for prelimnary injunctive relief, the
proposed points for charge and the proposed jury interrogatories.
Agai n, they argue that plaintiff was unsuccessful on his notion
for prelimnary injunctive relief. Furthernore, they nmaintain
that the points for charge and the jury interrogatories were
unnecessary because plaintiff opted for a non-jury trial.

| gnoring the | ack of success of the prelimnary

injunction at this stage in the calculation, see Wndall, 51 F.3d

at 1190, we nonetheless find that the time spent on this notion
was unreasonable. Plaintiff made conclusory and unsupported

all egations of irreparable harm On the other hand, we find the
time for preparation of points for charge and jury
interrogatories to be reasonable. W required that they be
submitted prior to trial. Although plaintiff requested a non-

jury trial on the day the trial was scheduled to begin, this
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request required the consent of the defendants. Fed. R Cv. P.
38(d). The total of these entries is 5.1 hours. Based upon our
review of the nature of the tasks entered we will elimnate 2
hours for the prelimnary injunction.?

Plaintiff has requested an hourly rate of $325 and a
total of 207.8 hours. W have determ ned that a reduction of
52.75 hours is warranted. Therefore, the |odestar is $325 x
155. 05, or $50, 391. 25.

W may adjust the lodestar if it "is not reasonable in
light of the results obtained.” Rode, 892 F.2d at 1183; see also
Hensl ey, 461 U.S. at 434-37. W nmay consi der whether the
plaintiff has achieved only partial success, Hensley, 461 U S. at
436, and the amount of damages awarded as conpared to the anount

of damages requested. Washington v. Phil adel phia County Court of

Common Pl eas, 89 F.3d 1031, 1042-43 (3d Cir. 1996). W may not,

however, adjust the |odestar to reflect a certain ratio between

the fees and danages awarded. Washington, 89 F.3d at 1042-43.

Plaintiff raised numerous clains and was only
successful on two, albeit significant, clains. He was
unsuccessful on his state law clainms for battery, malicious

prosecution, false arrest, and excessive force. He was al so

1. Although additional entries relating to the prelimnary
injunction, including a hearing, were |listed, the defendants have
not specifically identified and objected to these itens. W may
not reduce counsel fees sua sponte as unnecessary "in the absence
of a sufficiently specific objection to the anount of fees
requested.” United States v. Eleven Vehicles, Their Equip. and
Accessories, 200 F.3d 203, 211 (3d G r. 2000).
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unsuccessful on his 8§ 1983 clains under the First and Fourth
Amendnents to the extent they were based upon his arrest in 2000
and on 8§ 1983 clains for excessive force and mnalicious
prosecution. Plaintiff's conplaint requested damages in excess
of $150, 000 whil e he was only awarded $41, 000. Nonethel ess, the
clainms for relief all involved "a common core of facts" and were
"based on related legal theories .... making it difficult to
di vide the hours expended on a clai mby-claimbasis.” Hensley,
461 U. S. at 435. Taking the degree of success of the litigation
into account we will reduce the | odestar by 10%

Plaintiff has noved for two upward adjustnments. He
requests one based upon the quality of his counsel's

representation and anot her based upon the contingent nature of

the clains. W wll deny these requests. "The quality of
representation, ... generally is reflected in the reasonabl e
hourly rate. |It, therefore, may justify an upward adj ustnment

only in the rare case where the fee applicant offers specific
evi dence to show that the quality of service rendered was
superior to that one reasonably should expect in light of the
hourly rates charged and that the success was exceptional.” Blum
v. Stenson, 465 U. S. 886, 899 (1984) (internal quotations
omtted). Qur Court of Appeals has reiterated that
"[c]ontingency nmultipliers will be granted only in rare cases."
Rode, 892 F.2d at 1184. This is not such a rare case.

Finally, plaintiff requests costs in the anount of

$2,231.35. Defendants object to the cost of the deposition
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transcript of Lt. Presto. The entry, dated April 27, 2005, lists
a total cost of $932 for four deposition transcripts, including
that of Lt. Presto. No separate charge for Lt. Presto's
deposition transcript is outlined. W have al ready determ ned
that the deposition of Lt. Presto was unnecessary. \Were
docunentation is inadequate we may reduce an award accordingly.

See Hensley, 461 U. S. at 433. The defendants have requested a

deduction of $150. The plaintiff does not dispute this charge
for his deposition. W wll therefore deduct $150 fromthe
requested costs. The total costs awarded are therefore
$2, 081. 35.

Accordingly, we will award plaintiff, as the prevailing
party, counsel fees in the anpbunt of $45,352.13 and costs in the

anmount of $2,081.35 for a total of $47, 433. 48.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ALLEN E. ROBI NSON : ClVIL ACTION
. :
PATRI CK V. FETTERMAN, et al. : NO. 04- 3592
ORDER
AND NOW this day of August, 2005, for the

reasons set forth in the acconpanying Menorandum it is hereby
ORDERED t hat :

(1) the notion of plaintiff Allen E. Robinson for
counsel fees pursuant to 42 U . S.C. 8§ 1988(b) is GRANTED i n part
and DENIED i n part;

(2) plaintiff is awarded counsel fees in the anount
of $45,352.13; and

(3) plaintiff is awarded costs in the anount of
$2, 081. 35.

BY THE COURT:




